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I. Summary 

 

On the basis of our analysis of the record information, and pursuant to 19 CFR 351.225(d) and 

351.225(k)(1), we determine that cedar shakes and shingles (CSS), as described in the scope 

ruling request filed by the Shake and Shingle Alliance (SSA),1 are covered by the scope of the 

Orders.2 

  

II. Background 

 

On June 12, 2018, SSA filed a scope ruling request in which it requested that the Department of 

Commerce (Commerce) determine that certain CSS that it produces are not subject to the 

Orders.  The scope ruling request contains descriptions, photographs, and sales brochures and 

                                                        
1 See Letter from SSA, “Certain Softwood Lumber from Canada (A-122-857/C-122-858) Request for Scope 

Determination for Certain Cedar Shakes and Shingles,” dated June 12, 2018 (SSA Scope Ruling Request). 
2 See Certain Softwood Lumber Products from Canada: Amended Final Affirmative Countervailing Duty 

Determination and Countervailing Duty Order, 83 FR 347 (January 3, 2018); Certain Softwood Lumber Products 

from Canada: Antidumping Duty Order and Partial Amended Final Determination, 83 FR 350 (January 3, 2018) 

(collectively, Orders). 
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2 

 

identifies the product’s classification under the Harmonized Tariff Schedule of the United States 

(HTSUS) and, thus, fulfills the requirements of 19 CFR 351.225(c).3 

 

On June 28, 2018, the members of the Committee Overseeing Action for Lumber International 

Trade Investigations or Negotiations (the petitioner) filed comments in opposition to SSA’s 

scope ruling request.4  On July 17, 2018, SSA filed rebuttal comments.5  Also on July 17, 2018, 

we extended the time period for issuing a scope ruling or initiating a formal scope inquiry by an 

additional 45 days, until September 10, 2018.6  On August 3, 2018, the Government of Canada 

(GOC) filed comments in support of SSA’s scope ruling request.7   

 

III. Scope of the Orders 

 

The merchandise covered by the Orders is softwood lumber, siding, flooring and certain other 

coniferous wood (softwood lumber products).  The scope includes: 

 

• Coniferous wood, sawn, or chipped lengthwise, sliced or peeled, whether or not planed, 

whether or not sanded, or whether or not finger-jointed, of an actual thickness exceeding six 

millimeters. 

• Coniferous wood siding, flooring, and other coniferous wood (other than moldings and 

dowel rods), including strips and friezes for parquet flooring, that is continuously shaped 

(including, but not limited to, tongued, grooved, rebated, chamfered, V-jointed, beaded, 

molded, rounded) along any of its edges, ends, or faces, whether or not planed, whether or 

not sanded, or whether or not end-jointed. 

• Coniferous drilled and notched lumber and angle cut lumber. 

• Coniferous lumber stacked on edge and fastened together with nails, whether or not with 

plywood sheathing. 

• Components or parts of semi-finished or unassembled finished products made from 

subject merchandise that would otherwise meet the definition of the scope above. 

 

Finished products are not covered by the scope of the Orders. For the purposes of this scope, 

finished products contain, or are comprised of, subject merchandise and have undergone 

sufficient processing such that they can no longer be considered intermediate products, and such 

products can be readily differentiated from merchandise subject to this order at the time of 

importation. Such differentiation may, for example, be shown through marks of special 

                                                        
3 See SSA Scope Ruling Request at 6-23 and Exhibits 3 through 18. 
4 See Letter from the petitioner, “Certain Softwood Lumber Products from Canada: Comments on Request 

for a Scope Ruling by the Shake and Shingle Alliance,” dated June 28, 2018 (Petitioner Comments).  The petitioner 

is an ad hoc coalition comprised of: U.S. Lumber Coalition, Inc.; Collum’s Lumber Products, L.L.C.; Hankins, Inc.; 

Potlatch Corporation; Rex Lumber Company; Seneca Sawmill Company; Stimson Lumber Company; Swanson 

Group; Weyerhaeuser Company; Carpenters Industrial Council; Giustina Land and Timber Company; and Sullivan 

Forestry Consultants, Inc. 
5 See Letter from SSA, “Certain Softwood Lumber from Canada (A-122-857/C-122-858) Response to Petitioner’s 

Comments on SSA Scope Ruling Request,” dated July 17, 2018 (SSA Rebuttal Comments).  
6 See Letter to SSA, “Certain Softwood Lumber Products from Canada: Scope Inquiry,” dated July 17, 2018. 
7 See Letter from the GOC, “Certain Softwood Lumber Products from Canada (A-122-857/C-122-858): Government 

of Canada’s Response to Petitioner’s Comments on Request for a Scope Ruling by the Shake and Shingle Alliance,” 

dated August 3, 2018 (GOC Rebuttal Comments).   
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adaptation as a particular product. The following products are illustrative of the type of 

merchandise that is considered “finished,” for the purpose of this scope: I-joists; assembled 

pallets; cutting boards; assembled picture frames; garage doors. 

 

The following items are excluded from the scope of the Orders: 

 

• Softwood lumber products certified by the Atlantic Lumber Board as being first 

produced in the Provinces of Newfoundland and Labrador, Nova Scotia, or Prince Edward 

Island from logs harvested in Newfoundland and Labrador, Nova Scotia, or Prince Edward 

Island. 

• U.S.-origin lumber shipped to Canada for processing and imported into the United 

States if the processing occurring in Canada is limited to one or more of the following: (1) 

Kiln drying; (2) planing to create smooth-to-size board; or (3) sanding. 

• Box-spring frame kits if they contain the following wooden pieces—two side rails, two 

end (or top) rails and varying numbers of slats. The side rails and the end rails must be 

radius-cut at both ends. The kits must be individually packaged and must contain the exact 

number of wooden components needed to make a particular box-spring frame, with no 

further processing required. None of the components exceeds 1″ in actual thickness or 83″ 

in length. 

• Radius-cut box-spring-frame components, not exceeding 1″ in actual thickness or 83″ in 

length, ready for assembly without further processing. The radius cuts must be present on 

both ends of the boards and must be substantially cut so as to completely round one corner.   

 

Softwood lumber product imports are generally entered under Chapter 44 of the HTSUS.  

This chapter of the HTSUS covers “Wood and articles of wood.” Softwood lumber products 

that are subject to the Orders are currently classifiable under the following ten-digit HTSUS 

subheadings in Chapter 44:   

 

4407.10.01.01; 4407.10.01.02; 4407.10.01.15; 4407.10.01.16; 4407.10.01.17; 4407.10.01.18; 

4407.10.01.19; 4407.10.01.20; 4407.10.01.42; 4407.10.01.43; 4407.10.01.44; 4407.10.01.45; 

4407.10.01.46; 4407.10.01.47; 4407.10.01.48; 4407.10.01.49; 4407.10.01.52; 4407.10.01.53; 

4407.10.01.54; 4407.10.01.55; 4407.10.01.56; 4407.10.01.57; 4407.10.01.58; 4407.10.01.59; 

4407.10.01.64; 4407.10.01.65; 4407.10.01.66; 4407.10.01.67; 4407.10.01.68; 4407.10.01.69; 

4407.10.01.74; 4407.10.01.75; 4407.10.01.76; 4407.10.01.77; 4407.10.01.82; 4407.10.01.83; 

4407.10.01.92; 4407.10.01.93; 4409.10.05.00; 4409.10.10.20; 4409.10.10.40; 4409.10.10.60; 

4409.10.10.80; 4409.10.20.00; 4409.10.90.20; 4409.10.90.40; and 4418.99.10.00. 

 

Subject merchandise as described above might be identified on entry documentation as stringers, 

square cut box-spring-frame components, fence pickets, truss components, pallet components, 

flooring, and door and window frame parts.  Items so identified might be entered under the 

following ten-digit HTSUS subheadings in Chapter 44: 

 

4415.20.40.00; 4415.20.80.00; 4418.99.90.05; 4418.99.90.20; 4418.99.90.40; 4418.99.90.95; 

4421.99.70.40; and 4421.99.97.80. 

 

Although these HTSUS subheadings are provided for convenience and customs purposes, the 
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written description of the scope of the Orders is dispositive. 

 

IV. Description of Products Subject to Scope Ruling Request 

 

In its scope ruling request, SSA describes the merchandise under consideration as shakes and 

shingles.  SSA states that shakes and shingles are “specialized, high end products used on the 

roof and sides of residential and commercial buildings, to create a desired architectural style.”8   

Shakes and shingles may be imported in their natural state or may be treated with pressure 

impregnated fire retardant or preservatives that do not impact significantly the appearance of the 

wood.9  Additionally, shake and shingle products may be painted or stained, and may be affixed 

together to facilitate their ultimate application.10 

 

The shakes and shingles that are the subject of SSA’s request, CSS, are made of Western Red 

Cedar, Alaskan Yellow Cedar or Eastern White Cedar.11  CSS have a nominal length ranging 

from 15 to 24 inches and a minimum nominal width of 3 inches, and are tapered along the length 

of the product, such that one end (known as the “butt end”) of the product has a thickness 

ranging from 5/16 to 1 inch, while the other end of the product tapers to an edge with a thickness 

of 1/16 inches or less.12 

 

CSS may have decorative shapes or designs cut into their butt end or may be sanded or machine-

grooved on their face.  Multiple CSS may also be attached to each other prior to export in the 

form of hip-and-ridge caps, shake or shingle panels or strips, for ease of installation.  CSS are 

graded in accordance with standards promulgated by the Canadian Standards Association (CSA), 

which cover the shake and shingle industry.13 

 

The particular CSS that are the subject of this scope ruling request are identified as (1) Western 

Red Cedar shingles, Grades 01, 02, and 03; (2) Western Red Cedar tapersplit and handsplit and 

resawn shakes Grade 01; (3) Western Red Cedar tapersawn shakes Grades 01, 02 and 03; and (4) 

Eastern White Cedar shingles Grades A, B and C.14   

 

SSA states that CSS are classified under HTSUS subheading 4418.50.00, which provides for 

shingles and shakes, and is not included in the scope description for A-122-857 and C-122-858.15 

SSA further explains that, when two CSS are joined together to form a hip-and-ridge cap, U.S. 

Customs and Border Protection (CBP) has ruled the product to be classifiable under subheading 

4418.99.9095, which provides for other builders joinery and carpentry of wood; this subheading 

is included in the list of HTSUS numbers provided in the scope descriptions for A-122-857 and 

C-122-858.16   

                                                        
8 See SSA Scope Ruling Request at 6. 

9 Id. at 8. 

10 Id. 

11 Id. at 6. 
12 Id. at 19. 

13 Id. 

14 Id. at 18. 

15 Id. at 19. 
16 Id.  
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SSA also provides a description of the manufacturing process for various types of CSS.  First, 

rounds are created by horizontally cutting a log into shorter lengths corresponding with the 

approximate length of the ultimate shake or shingle product being produced.17  If the rounds are 

too large to fit in a shake and shingle machine, they are further cut into “blocks.”18 Second, 

shingles are either diagonally sawn from the blocks/rounds themselves (for shingles and 

tapersawn shakes), or a blank is split from a block and then subsequently sawn at a diagonal (for 

handsplit and resawn shakes).19    

 

V. Legal Framework 

 

The regulations governing scope determinations can be found at 19 CFR 351.225.  In accordance 

with the regulations, when a request for a scope ruling is filed, Commerce examines the scope 

language of the order at issue and the description of the product contained in the scope ruling 

request.20  Commerce may also examine other information, including the description of the 

merchandise contained in the petition, records of the investigation, and prior determinations of 

the Secretary (such as prior scope determinations) and the International Trade Commission 

(ITC).21  If Commerce determines that these sources are sufficient to decide the matter, it will 

issue a final scope ruling as to whether the merchandise is covered by an order. 

 

Conversely, where the descriptions of the subject merchandise are not dispositive, Commerce 

will consider the five additional factors provided at 19 CFR 351.225(k)(2).  These criteria are: (i) 

the physical characteristics of the merchandise; (ii) the expectations of the ultimate purchasers; 

(iii) the ultimate use of the product; (iv) the channels of trade in which the product is sold; and 

(v) the manner in which the product is advertised and displayed.  The determination as to which 

analytical framework is most appropriate in any given scope inquiry is made on a case-by-case 

basis after consideration of all evidence before Commerce. 

 

As explained in the “Discussion of Arguments” section below, we find that the issue of whether 

the products described in SSA’s Ruling Request are within the scope of the Orders can be 

determined by examining the information enumerated under 19 CFR 351.225(k)(1).  We, 

therefore, find it unnecessary to consider the additional factors identified under 19 CFR 

351.225(k)(2). 

 

VI. Prior Scope Rulings Relevant to the Scope Ruling Request 

 

Commerce issued numerous scope rulings during the antidumping and countervailing duty 

investigations of softwood lumber from Canada.  These rulings, as well as comments from 

interested parties, were discussed at length in the Preliminary Scope Memorandum,22 and in the 

                                                        
17 Id. at 15. 
18 Id. at 16. 
19 Id. at 16-17. 
20 See Walgreen Co. v. United States, 620 F.3d 1350, 1357 (Fed. Cir. 2010) (Walgreen). 
21 See 19 CFR 351.225(k)(1). 
22 See Memorandum, “Certain Softwood Lumber Products from Canada:  Preliminary Scope Decision,” dated June 

23, 2017 (Preliminary Scope Memorandum). 
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Issues and Decision Memorandum accompanying Commerce’s Final Determination.23  Several 

of these prior decisions are related to SSA’s scope request here.  We summarize each of the 

scope rulings, in turn.  

 

A. Pre-Painted Wood Products 

 

In the Preliminary Scope Memorandum and the Lumber Investigation IDM, we considered 

whether certain pre-painted products were covered by the scope of the investigations.  Two 

interested parties asserted that the pre-painted products in question were out of scope, and 

described the products as “individual pieces used for siding,” “individual siding and trim 

components” and “complete siding project kits.”24  The merchandise was covered on all sides 

with paint or stain, used in decorative non-structural applications, and was priced higher than 

standard dimension lumber products.25  The parties further emphasized that “pre-painted wood 

products go through extensive, costly and sufficient processing.”26  For these reasons, the 

interested parties asserted that the pre-painted products were “finished products,” and thus out of 

scope. 

 

We disagreed and found that the merchandise did not constitute “finished products,” as described 

in the scope of the investigations.  Finished products were defined as “products that are not 

properly considered intermediate goods, and goods which can be readily differentiated from 

merchandise subject to these investigations at the time of importation.”27  The merchandise did 

not meet the second prong of the definition, because the parties’ products were described as 

pieces of siding, siding component and siding kits,28 and siding was explicitly covered by the 

scope of the investigations. 

 

Additionally, although the pre-painted products underwent more processing as compared with 

standard dimension lumber, such as painting and staining, we found this to be immaterial to 

whether the merchandise was within the scope of the investigations.  We observed that the scope 

language of the investigations did not indicate that painted, stained, or treated lumber was 

excluded.29  We also emphasized that the scope of the Orders covers structural and non-

structural lumber products and, thus, the fact that a product may be “decorative” or primarily 

non-structural does not, by itself, render the product outside of the scope.30  Finally, we also 

found that – as the petitioner repeatedly indicated throughout the investigations – simply because 

a product commands a higher sales price, that does not by itself take a product outside the scope 

                                                        
23 See Certain Softwood Lumber Products from Canada: Final Affirmative Determination of Sales at Less Than Fair 

Value and Affirmative Final Determination of Critical Circumstances, 82 FR 51806 (November 8, 2017) (Final 

Determination) and accompanying Issues and Decision Memorandum (Lumber Investigation IDM).  Commerce 

issued separate Issues and Decision Memoranda in the antidumping and countervailing duty proceedings.  However, 

because the scope-related analysis was essentially identical across the proceedings, we simply reference the Issues 

and Decision Memorandum in the antidumping investigation throughout this ruling.  
24 See Lumber Investigation IDM at Comment 8. 
25 See Preliminary Scope Memorandum at Comment at 7. 
26 See Lumber Investigation IDM at Comment 8. 
27 See Preliminary Scope Memorandum at Comment 7 (emphasis added). 
28 See Lumber Investigation IDM at Comment 8 (internal citations omitted). 
29 See Preliminary Scope Memorandum at Comment 7. 
30 Id.  
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of the Orders.31   

 

For these reasons, we preliminarily found the pre-painted products at issue to be within the scope 

of the investigations.32  The finding remained unchanged in our Final Determination,33 and was 

reflected in the resulting Orders.   

 

B. Wood Shims 

 

In the Preliminary Scope Memorandum and the Lumber Investigation IDM, we considered 

whether wood shims were covered by the scope of the investigations.  An interested party 

described woods shims as short, tapered strips of wood that are used to fill in gaps or spaces, 

such as in the installation of window and door frames, and to level a surface.34 The specific 

merchandise at issue was identified as: tapered strips of wood, commonly used to fill in gaps or 

spaces in the installation of windows or doors; of species Eastern White Cedar (thuja 

occidentalis); in nominal lengths of 8” or 16”; and with actual thicknesses ranging from 1/8” to 

3/8” at the thick end, and 1/32” to 1/16” at the thin end.35 

 

We determined that, although the product is tapered to thicknesses of less than six millimeters, 

the product nonetheless falls within the scope language covering “{c}oniferous wood … of an 

actual thickness exceeding six millimeters.”36  We emphasized that “the scope language does not 

provide that subject merchandise must be of a consistent thickness of greater than 6 

millimeters.”37   

 

We further explained that wood shims did not constitute “finished products.”  In particular, we 

found that wood shims, which are essentially small boards, could not be readily distinguished 

from softwood lumber products that are covered by the written description of the scope.38  

Accordingly, the merchandise did not meet the second prong of the “finished products” 

definition.  For these reasons, we preliminarily found wood shims to be within the scope of the 

investigations.39   

 

Subsequently, in the Final Determination, we again considered parties’ arguments regarding 

wood shims, and concluded, yet again, that the wood shims were subject merchandise.40   

 

C. Finished Products 

 

In the Preliminary Scope Memorandum and the Lumber Investigation IDM, in addition to 

                                                        
31 Id. 

32 Id. 
33 See Lumber Investigation IDM at Comment 8. 
34 See Preliminary Scope Memorandum at Comment 10. 

35 Id. 

36 Id. 

37 Id. 

38 Id. 
39 Id. 
40 See Lumber Investigation IDM at Comment 7. 
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considering scope ruling requests for particular products, we also issued scope rulings for larger 

classes of merchandise, including “finished products.”41  We found that the scope of the 

investigations did not cover merchandise that: (1) has undergone sufficient processing such that 

the merchandise can no longer be considered an intermediate product; and (2) is able to be 

readily differentiated from subject merchandise.   

 

In our analysis, we noted that the petitioner had clearly intended to exclude finished goods from 

the scope of the investigations and any subsequent Orders.  We emphasized that the petitioner 

had clarified that a finished good is a product that “may contain softwood lumber, but that ‘bears 

marks of its special adaptation’ as the finished product.”42  The petitioner also stated that 

“{s}oftwood lumber is an intermediate product; it is almost always used to make something 

else.”43   

 

Regarding the finished goods definition, Commerce further explained that: 

 

the majority of the products identified as “finished goods” by the parties – including 

assembled pallets; assembled trusses; assembled garage doors; assembled door 

frames; assembled window frames; assembled I-joists, open-webbed floor joists; 

edge-glued wood; cross-laminated timber; assembled furniture; butcher block 

countertops; cutting boards; assembled wood toys; assembled wooden frames for 

paintings, photographs and mirrors; assembled wood blinds; clothes hangers; 

tableware; trays; wall art; and marquetry – have all been processed to such an extent 

that they are individually identifiable as “finished products.”  Stated differently, we 

find that the level of processing is “significant and irreversible such that the risk of 

circumvention is insignificant.”  These products, even if composed entirely or in 

part of softwood lumber, bear marks of special adaptation, and we believe they 

cannot reasonably be described as “intermediate goods.”  Accordingly, these 

products were not intended to be covered by the scope of these investigations.  To 

be clear, these specifically-enumerated products do not constitute an exhaustive list 

of “finished goods” that would be considered non-subject merchandise, but are 

merely referenced because these are the specific “finished goods” which have been 

specifically-identified by interested parties in these proceedings.44 

 

Our Final Determination also reflected this analysis, and we adopted the description of finished 

products provided above in the resulting Orders.45 

 

VII. Discussion of Arguments 

 

SSA’s Comments 

 

• The petition listed shakes and shingles among a list of products that are not covered by the 

                                                        
41 See Lumber Investigation IDM at Comment 1 and 4; see also Preliminary Scope Memorandum at Comment 6. 

42 See Preliminary Scope Memorandum at Comment 6. 
43 Id. 
44 Id. 
45 See Lumber Investigation IDM at Comments 1 and 4. 
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scope of the softwood lumber investigations.  Therefore, the petitioner did not intend to cover 

CSS. 

• CSS are produced directly from cedar logs in dedicated mills using specialized equipment.  

The CSS production process is distinct from the production process applicable to the 

manufacture of subject merchandise. 

• The domestic industry identified by the petitioner in its antidumping and countervailing duty 

petitions does not include shake and shingle producers. 

• The petitioner’s calculation of production and import volumes of softwood lumber, as 

contained in the petitions, did not include CSS. 

• At no time during Commerce’s investigations of softwood lumber were there data or 

discussion relating to CSS.  Similarly, the ITC, in analyzing the domestic like product and 

conducting its injury analyses, did not include CSS in its questionnaires or data analysis. 

• Shakes and shingles have been recognized in past lumber investigations as an industry, and a 

product type, that is separate from softwood lumber.  In the first countervailing duty 

investigation of softwood lumber in 1983, it was found that the shake and shingle industry was 

separate from the Canadian softwood lumber and fencing industries.  In a subsequent section 

201 investigation, and subsequent unfair trade practices investigations in 1992 and 2001, CSS 

were not included in the scope of the investigations.  

• CSS fall within the scope definition of “finished products,” and are, therefore, not subject to 

the Orders.  Specifically, CSS have undergone sufficient processing such that they can no 

longer be considered intermediate products.  In particular, CSS are produced from expensive 

wood, require multiple rounds of cutting which may include edge design, and may also have 

fire-retardant or preservative treatments applied.  Additionally, CSS can be readily 

differentiated from merchandise that is subject to the Orders at the time of importation, 

because CSS have unique dimensions and are graded and color coded pursuant to CSA 

requirements.   

• CSS are produced through more substantial processing, are more differentiated, and have more 

distinct marks of special adaptation than the illustrative examples of finished products 

described in the scope. 

• CSS are not covered by the scope of the Orders.  CSS do not fall within the first category of 

merchandise described in the scope, which covers “{c}oniferous wood, sawn, or chipped 

lengthwise, sliced or peeled … of an actual thickness exceeding six millimeters.”  During 

production, CSS are sawn horizontally and then diagonally.  Therefore, CSS are not sawn 

“lengthwise.”  Additionally, CSS are tapered to thicknesses of less than 6mm, and therefore are 

not “of an actual thickness exceeding 6mm.”  For these reasons, CSS do not fall within the first 

category of merchandise described in the scope of the Orders. 

• CSS are not covered by the remaining categories of merchandise listed in the scope of the 

Orders.  CSS do not fall within the category relating to wood siding and flooring.  CSS are not 

coniferous lumber stacked on edge and fastened together with nails. CSS are not components 

or parts of semi-finished or unassembled finished products.  

• The Diversified Products criteria do not support inclusion of CSS within the scope of the 

Orders.  CSS have different physical characteristics, give rise to different consumer 

expectations and uses, and feature different channels of trade and marketing when compared to 

in-scope merchandise.  

• Finding CSS to be outside the scope of the Orders would not present any risk of 

circumvention.  CSS do not resemble in-scope merchandise, have a distinct labelling/grading 
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system, cannot be further processed to become subsequently in-scope merchandise, and CSS 

imports constitute a low volume of imports when compared to lumber products covered by the 

scope. 

 

The Petitioner’s Comments 

 

• CSS are covered by the scope of the Orders.  Contrary to SSA’s contentions, CSS are sawn 

lengthwise during the production process and, thus, are covered by the first category of 

merchandise described in the scope of the Orders. 

• CSS are trimmed along their edges and are often subject to a re-sawing process on their ends.  

Accordingly, CSS are properly considered to be continuously shaped along their edges, ends, 

or faces, and are, thus, covered by the second category of merchandise described in the scope 

of the Orders. 

• Commerce’s scope decision regarding wood shims in the investigations demonstrates that CSS 

are subject merchandise.  In particular, Commerce determined that tapering of boards to a 

thickness of less than 6mm did not remove the merchandise from the scope of the Orders if the 

boards’ thickness exceeded 6mm elsewhere along their length.  This same finding should be 

applied here, as CSS are small boards that exceed 6mm in thickness, even when they are 

tapered to thicknesses of less than 6mm.  

• To the extent that SSA’s scope request relies on the grade and species of the wood used, 

Commerce has already determined that such factors do not remove the otherwise covered 

merchandise from the scope of the Orders.   

• With respect to the treatment of shakes and shingles in previous softwood lumber proceedings, 

Commerce is not bound by the findings in those proceedings, because those proceedings 

contained different scope language and were initiated by different petitioning entities.   

• Although SSA asserts that CSS were not expressly identified in the scope, this fact does 

necessarily indicate that such products are not covered merchandise.  The merchandise covered 

by the scope of these Orders represents a range of products and to name each product covered 

would be impractical. 

• CSS do not meet the definition of finished products.  SSA’s argument that CSS are “finished 

products” is unconvincing because finished products, as defined in the scope, must be made 

from softwood lumber, and CSS denies that its merchandise is, in fact, softwood lumber.  

Therefore, SSA’s line of argument is inconsistent.   

• Commerce determined in the underlying investigations that pre-painted decorative woods 

products and wood shims constituted in-scope merchandise and were not “finished products,” 

because they could not be readily differentiated from in-scope merchandise and raised 

circumvention concerns.  Commerce’s rationale is equally applicable here and finding CSS out 

of scope would raise circumvention concerns.   

 

SSA’s Rebuttal Comments 

 

• The petitioner affirmatively identified shakes and shingles as merchandise not subject to the 

underlying petition in stating that the “remainder” of timber harvested in BC was “used in 

veneer, oriented strand board (SB), pulp, shake and shingle, and other mills that generally 

produce merchandise not subject to this Petition,” and this factor must be given controlling 

weight in determining whether CSS are covered by the scope of the Orders.  The petitioner has 

Barcode:3752597-01 C-122-858 SCO - Scope Inquiry  -  Shake and Shingle Alliance

Filed By: Robert Galantucci, Filed Date: 9/10/18 2:48 PM, Submission Status: Approved



11 

 

failed to respond to SSA’s arguments on this point.   

• If CSS are, in fact, described in the scope of the Orders, they should, nevertheless, be excluded 

as “finished products.”  Additionally, and contrary to the petitioner’s assertion, SSA’s 

arguments in the alternative are appropriate, and such arguments are an accepted practice in 

administrative and judicial proceedings. 

• Lengthwise cutting during the trimming process does not constitute “lengthwise” sawing, 

because the lengthwise sawing requirement of the scope relates to the primary characteristics 

of the merchandise in question. The process of trimming, however, is secondary and does not 

impart CSS with their essential characteristics and identity.   

• The petitioner’s assertion that CSS are continuously shaped is incorrect, because the 

continuous shaping language in the scope does not refer to minor processes, such as trimming 

or re-squaring.  Rather, “continuously shaped” refers to the uniform cutting of non-rectangular 

shapes or repetitive patterns along the full length or width of a piece of softwood lumber. 

• The petitioner’s assertion that “finished products” must be products that are first manufactured 

from logs into subject merchandise, and then processed into finished goods, is incorrect.  To 

constitute a “finished product” for the purposes of the scope, the product simply must be 

comprised of subject merchandise. 

• Commerce’s prior decision, that tapering to thicknesses of less than 6mm does not necessarily 

render merchandise out of scope, should not be applied to CSS.  Commerce’s decision – made 

in the context of a ruling on wood shims – was made at the preliminarily stage of the 

investigations and, therefore, the earlier holding is not controlling here. 

• A finding that CSS are outside the scope of the Orders would not create a risk of 

circumvention.  CSS have the following unique traits: distinct physical parameters; marks of 

special adaptation for use as shakes and shingles; distinct manufacturing processes, equipment 

and locations; a dedicated HTSUS subheading; a grading and labeling systems established by 

the CSA that is nearly universally adopted throughout the industry; pricing that can serve to 

support the veracity of the grading and labeling system and which may be verified at the 

border.  These considerations confirm that CSS, if found outside the scope of the Orders, could 

be clearly distinguished from in-scope merchandise. 

• The petitioner’s comments do not undermine the ability of Commerce to issue a scope ruling 

based on SSA’s application pursuant to 19 CFR 351.225(d). 

   

GOC Rebuttal Comments  

 

• Commerce has considered CSS to be distinct from softwood lumber in all prior proceedings 

related to softwood lumber products.  Additionally, the scope language of the Orders is 

virtually indistinguishable from the earlier proceedings.  Accordingly, Commerce must act 

consistently with past proceedings and find shakes and shingles to be outside the scope of the 

Orders or must explain why the language of the current Orders requires a different outcome.   

• CSS have undergone sufficient processing such that they can no longer be considered an 

intermediate product.  Therefore, CSS meet the first prong of the definition for “finished 

products.” 

• CSS can be readily differentiated from subject merchandise at the time of importation.  

Specifically, CSS can be distinguished by their unique species, grading, labeling, value, 

distinctive profile and size, and separate HTSUS classification. Therefore, CSS meet the 

second prong of the definition for “finished products.” 
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• CBP has experience differentiating CSS, which have their own HTSUS heading, from in-scope 

merchandise.  This consideration alleviates any concerns regarding circumvention or 

administrability that are raised by the petitioner.   

• Commerce has sufficient information to issue a ruling regarding CSS based on SSA’s 

application.   

 

Analysis   

 

When a request for a scope ruling is filed, Commerce examines the scope language of the order 

at issue and the description of the product contained in the scope ruling request.46  Pursuant to 19 

CFR 351.225(k)(1), Commerce may also “take into account” the “descriptions of the 

merchandise contained in the petition, the initial investigation, and the determinations of the 

Secretary (including prior scope determinations)” and the ITC.  Accordingly, we have reviewed 

the language contained in the scope of the Orders, the Preliminary Scope Memorandum, the 

Final Determination IDM, information contained in the petitions, the record evidence in the 

underlying investigations, as well as the comments of the parties to this scope ruling.   

 

After consideration of these factors, we have determined that the factors in 19 CFR 

351.225(k)(1) are dispositive as to whether CSS are subject merchandise.  Accordingly, for this 

determination, Commerce finds it unnecessary to consider the additional factors specified in 19 

CFR 351.225(k)(2).  Relying on the information enumerated in 19 CFR 351.225(k)(1), we find 

that the merchandise in question is covered by the scope of the Orders.  

 

SSA’s request that Commerce find CSS out of scope was based on numerous arguments that we 

categorized as follows: (1) arguments primarily relating to scope language; (2) arguments 

relating to the “(k)(1)” factors, including information in the petitions and investigations, as well 

as prior scope rulings; and (3) the history of prior softwood lumber proceedings and 

circumvention considerations.   

 

Scope Language  

 

First, SSA asserts that CSS are not subject merchandise because they do not fall within the first 

category of merchandise described in the scope, which covers “{c}oniferous wood, sawn, or 

chipped lengthwise, sliced or peeled … of an actual thickness exceeding six millimeters.”    

 

SSA asserts that CSS are not sawn lengthwise.47 SSA contends that, because the primary cut 

involved in the production of CSS is a diagonal one, CSS are not covered merchandise.  We 

disagree. 

 

As described in SSA’s ruling request, shakes and shingles undergo the following processes: (1) a 

log is sliced horizontally into rounds, which are smaller pieces of wood still in a cylindrical 

shape; (2) the rounds may be split vertically into blocks; (3) the blocks may be sawn into blanks; 

(4) the rounds or blocks, or the blanks where applicable, are sawn diagonally into tapered shakes 

and shingles.  The process for a handsplit or re-sawn shakes can be summarized with the diagram 

                                                        
46 See Walgreen, 620 F.3d at 1357.   
47 See SSA Scope Ruling Request at 38-40. 
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below: 

 

 
 

The production process, therefore, typically entails a directly horizontal cut, a lengthwise split, 

and then a diagonal cut.  A diagonal cut, which is, by definition, not perpendicular to the grain, is 

partially lengthwise.  In fact, in the production of CSS, as illustrated above, although the cut 

involved in step 4 is “diagonal,” it is largely along the length of the blank.  For these reasons, we 

find that the diagonal cut constitutes a “lengthwise” cut.  We do not agree with SSA that a cut 

must be perfectly parallel to the grain of the wood to constitute a “lengthwise” cut.   

 

Additionally, SSA acknowledges that shakes and shingles may be “trimmed on either lengthwise 

edge to ensure uniform edges.”48  However, SSA asserts that such lengthwise cuts are secondary 

manufacturing steps for the product,49 and argues that such cuts do not qualify as “lengthwise” 

sawing for the purpose of determining whether the merchandise falls within the first category of 

products covered by the scope.  We do not agree.  The scope of the Orders does not specify that 

covered merchandise must be sawn lengthwise as an initial or paramount step in the production 

process; the scope of the Orders simply requires that the wood is “sawn lengthwise.”  

 

For these reasons, we find that CSS feature at least one “lengthwise” cut during the production 

process.  Therefore, CSS are sawn lengthwise, as described in the first category of merchandise 

in the scope of the Orders.   

 

We also note that the language in the first category of the scope of the Orders covers wood 

products beyond those that are sawn lengthwise.  For instance, the language of the scope 

explicitly covers wood that is “sliced and peeled.”  Furthermore, during the investigations, we 

determined that “chopped” wood was covered by the scope, and the petitioner declined to agree 

to an exclusion for such merchandise.50  Therefore, notwithstanding our finding that CSS are 

sawn lengthwise for the purposes of the scope, we also note it is not exclusively wood featuring 

a lengthwise cut that is covered by the scope of the Orders.   

 

SSA also asserts that CSS are not subject merchandise because they do not exceed 6mm in 

thickness along their full length, i.e., because CSS are tapered to thicknesses of less than 6mm.  

SSA’s argument is based on the language in the first category of in-scope merchandise, which 

provides that subject merchandise must be of “an actual thickness exceeding six millimeters.” 

(emphasis added).  Contrary to SSA’s interpretation, we find that this language encompasses 

CSS.  An analogous argument was treated at length in the investigations, in the context of wood 

                                                        
48 Id. 

49 See SSA Rebuttal at 15. 

50 See Lumber Investigation IDM at Comment 4. 
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shims, a product that is similar to CSS in terms of dimensions.  In the investigations, an 

interested party argued that wood shims, i.e., “short tapered strips of wood,” were out of scope 

because they did not have a “consistent” thickness of greater than 6mm.51  At that time, we 

explained that “the scope language does not provide that subject merchandise must be of a 

consistent thickness of greater than 6 millimeters.”52  Rather, subject merchandise must simply 

exceed 6mm in thickness to be covered by the first category of described merchandise.53 

Accordingly, we determined that the scope encompassed wood shims despite the fact that they 

may be tapered to thicknesses of less than 6mm.54  The same rationale that we applied to wood 

shims applies here: CSS are not outside of the scope of the Orders simply because a portion of 

the product is tapered to less than 6mm.   

 

SSA argues that our interpretation of the 6mm thickness requirement in the investigations was 

incorrect and contends that the term “actual” thickness contained in the scope “indicates that the 

scope language should reasonably be interpreted to include only those products that exceed 6mm 

in their entirety.”55  We disagree.  The word “actual,” in this context, simply means the measured 

dimension of the wood, rather than the “nominal” dimension, which is typically larger.56 The 

term “actual,” therefore, has no bearing on the question of whether the 6mm thickness 

requirement in the first category of merchandise described in the scope must be applied to the 

full length of a product.   

 

SAA also asserts that we impermissibly expanded the scope of the Orders with our ruling on 

wood shims.57  However, as the petitioner pointed out, there was no order in place at the time of 

the preliminary and final determinations in the investigations.  Rather, it was during the 

investigations that we solicited extensive scope comments from the petitioner and numerous 

other interested parties to determine the parameters of the investigations and any resulting orders.  

At that time, we determined that lumber products could be covered by the first category of 

merchandise identified in the scope, even if some portion of the product was less than 6mm in 

thickness.58   

 

SSA summarily asserts that CSS are not described in several other categories of the scope 

language.  SSA states that CSS “are not coniferous lumber stacked on edge and fastened together 

with nails” and CSS “are not components or parts of semi-finished or unassembled finished 

products.”  SSA makes no specific mention of the third category of merchandise listed in the 

petitions: angle cut lumber.  However, we find the provision regarding the inclusion of angle cut 

lumber to be relevant.  Shakes and shingles are coniferous wood that has been cut numerous 

times during the production process, with – according to SSA – the distinguishing cut in CSS 

                                                        
51 See Preliminary Scope Memorandum at Comment 10. 
52 Id. 

53 Id. 

54 Id. 

55 See SSA Scope Ruling Request at 40-41. 

56 See Letter from the petitioner, “Petition for the Imposition of Antidumping and Countervailing Duties on Imports 

of Certain Softwood Lumber Products from Canada,” November 25, 2016 (Petition), at 25-26.   
57 See SSA Scope Ruling Request at 41-42. 
58 See Preliminary Scope Memorandum at Comment 10. 
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production being a diagonal cut, i.e., a cut occurring at an angle.59  Thus, CSS are also covered 

by the scope category relating to angle cut lumber.60   

 

In reaching our conclusion, we note that, during the investigations, the petitioner specifically 

emphasized the risk of circumvention associated with allowing lumber with particular cuts or 

processing to be treated as out of scope merchandise.61  Such considerations, in part, explain why 

the petitioner specifically elected to include angle cut lumber in the scope language of its 

petitions – language that did not appear in the scope language of prior softwood lumber 

proceedings.62  In the petitions themselves, and again in a supplement to the petitions, the 

petitioner confirmed that it intended to cover lumber with angle cuts within the scope of the 

investigations.63    

 

Finally, we also disagree with SSA’s assertion that CSS constitute “finished products” and are, 

thus, not covered by the scope of the Orders. The scope does not cover “finished products” 

which “contain, or are comprised of, subject merchandise” and: (1) have “undergone sufficient 

processing such that they can no longer be considered intermediate products;” and (2) can be 

“readily differentiated from merchandise subject to this order at the time of importation.”  

Merchandise can only be considered a “finished product’ for purposes of this exclusion if all of 

these criteria are met. 

 

SSA asserts that CSS have undergone sufficient processing such that they can no longer be 

considered intermediate products and that CSS are readily distinguishable from products covered 

by the Orders. We disagree with that claim.  Even if CSS are not considered intermediate 

products, SSA is incorrect in arguing that the production process for CSS makes these products 

unique from other merchandise covered by the Orders.  As detailed in SSA’s scope ruling 

request, to produce CSS, softwood undergoes cutting into rounds, which are then split into 

blocks, which are then diagonally cut and edge trimmed. The production process may also 

include edge design and the application of fire-retardant or preservative treatments.  SSA states 

that these processes require unique machinery and expertise.64  However, the petitions and the 

resulting Orders detail a range of products that fall within the scope, many of which have multi-

stage production processes.  For example, finger-jointed lumber entails an additional process 

                                                        
59 See SSA Scope Ruling Request at 15-17, 38-40. 

60 SSA also asserts that CSS are not continuously shaped along their edges, ends, or faces, and thus do not fall 

within the second category of merchandise described in the scope.  The petitioner responds that the tapering of CSS 

products constitutes continuous shaping of the face, thus placing the merchandise under the second category of 

covered merchandise.  Because we have determined that CSS are covered by other provisions within the scope of 

these proceedings, it is unnecessary for us to consider whether the second and/or fifth category of merchandise may 

also apply to CSS.     
61 See Preliminary Scope Memorandum at Comment 10. 
62 See, e.g., Notice of Initiation of Countervailing Duty Investigation: Certain Softwood Lumber Products from 

Canada, 66 FR 21332 (April 30, 2001). 
63 See Letter from the petitioner, “Supplement to the Petitions for the Imposition of Antidumping Duties on Imports 

of Certain Softwood Lumber Products from Canada: Response to the Department’s Supplemental Questions,” dated 

December 1, 2017 (Petition Supplement) at 1-3. The petitioner attached a Customs ruling to its supplemental 

submission for the specific purpose of emphasizing that angle cut lumber constituted covered merchandise. Id. at 

Exhibit SUPP-1 
64 See SSA Scope Ruling Request at 27. 
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beyond the production of conventional dimension lumber.65   Similarly, a continuously shaped 

flooring product that has a sealant applied to it requires several more production stages than 

standard dimension lumber, but is, nonetheless, explicitly covered by the scope language.66   A 

similar observation could be made for angle cut or drilled lumber, both of which undergo 

additional processing as compared with dimension lumber, and yet are expressly covered by the 

scope.  In short, although SSA emphasizes that the production process for CSS is “different,” one 

could easy assert that a variety of unambiguously in-scope products undergo “different” or 

“unique” production processes.   

 

More importantly, regardless of whether CSS are intermediate products, or whether CSS requires 

substantial processing, CSS do not meet the second criterion in the scope description of “finished 

goods.”  Specifically, CSS cannot be readily differentiated from merchandise that is subject to 

the Orders.  Although SSA asserts that, at the time of importation, CSS have unique dimensions, 

and are graded and color-coded pursuant to CSA requirements, none of these factors clearly 

distinguish CSS from other subject merchandise.  For example, with respect to dimensions, in 

the context of wood shims in the underlying investigations, we found that lumber products of a 

similar size, i.e., short and tapered boards, were within the scope. We also determined in the 

investigations that grading criteria did not constitute grounds for treatment as out of scope 

merchandise.67  In addition, to the extent that SSA asserts that packaging or labelling serves to 

distinguish CSS from in-scope merchandise, it is not Commerce’s practice to rely on non-

physical characteristics, such as packaging or labeling, to define the scope of an antidumping or 

countervailing duty order, or to use those criteria in a 19 CFR 351.225(k)(1) scope ruling 

analysis.68   

 

Furthermore, with respect to the GOC’s assertion that the applicable HTSUS classification and 

wood species differentiate CSS from in-scope merchandise, we disagree. We noted throughout 

the investigations that the scope covers all species of lumber,69 and also emphasized that the 

scope is not determined by the listed HTSUS categories, which are provided for convenience 

purposes only.70  Accordingly, we find that CSS are not “finished products” for purposes of the 

scope of the Orders.71   

 

Additional k(1) Factors 

 

In the discussion above, we primarily focused our analysis on the scope language itself, as 

interpreted in light of supporting evidence contained in the petitions and the underlying 
                                                        
65 See Petition, Volume I, at 25. 

66 Id. at 21-25. 

67 See e.g., Preliminary Scope Memorandum at Comment 29 (noting interested parties’ concern that “{d}efining any 

exclusion in terms of the species or grade of lumber raises significant concerns with regard to possible 

circumvention.”); see also id. at Comment 27.  
68 See, e.g., Certain Steel Nails from the United Arab Emirates: Preliminary Determination of Sales at Less Than 

Fair Value and Postponement of Final Determination, 76 FR 68129 (November 3, 2011) (“{W}e determined that 

the physical characteristics of the nails, and not the labeling, were determinative of their inclusion or exclusion from 

the scope.”). 
69 See, e.g., Preliminary Scope Memorandum at Comment 27. 
70 Id. at Comment 3. 
71 Given our analysis, the petitioner’s remaining arguments regarding “finished products” are moot.  

 

Barcode:3752597-01 C-122-858 SCO - Scope Inquiry  -  Shake and Shingle Alliance

Filed By: Robert Galantucci, Filed Date: 9/10/18 2:48 PM, Submission Status: Approved



17 

 

investigations more broadly.  SSA asserts that several additional factors, all of which are 

properly considered under 19 CFR 351.225(k)(1), support finding CSS to be outside the scope of 

the Orders. We address each of SSA’s arguments in turn.   

 

First, SSA asserts that shake and shingle producers are not among the industries identified as part 

of domestic industry in the petition. The record does not support this assertion.  The United 

States Department of Agriculture’s Wood Handbook, which was cited on numerous occasions 

during the investigations, explained that, in addition to dedicated mills devoted to shake and 

shingle production, “{t}he lumber industry has also produced smaller amounts of railroad 

crossties, cooperage, shingles, and shakes.”72  This excerpt supports the proposition that there is 

no clear distinction between shake and shingle production and the lumber industry.73   

 

Second, SSA asserts that the description of subject merchandise in the petitions does not include 

shakes and shingles.  However, the petitioner’s description of subject merchandise in the 

petitions, and subsequently during the investigations, suggests that it intended to cover a range of 

products that encompasses shakes and shingles.  For instance, the initial description of subject 

merchandise contained in the petitions explicitly included boards, which are defined as 

“{r}elatively thin pieces of lumber (less than two inches in nominal thickness and one inch or 

more in width) which are primarily used in decorative applications, such as doors, windows, 

cabinetry, etc.”74  This description encompasses shake and shingle products, including CSS.  As 

noted above, the petitioner also made special reference to angle cut boards as merchandise 

falling within the scope of the investigations.75  

 

Additionally, following the commenting period for scope-related issues during the investigations, 

we agreed with the petitioner that products characterized as wood “used for siding and trim,” 

wood sold “as complete siding project kits,” and “exterior siding and trim components” were 

covered by the scope.76  CSS, similarly, are described and advertised as siding products (among 

other uses), which further suggests that CSS should be treated in a manner similar to the above-

described products, all of which were determined to be covered by the scope.77   

 

Also during the investigations, the petitioner repeatedly argued that wood shims, a dimensionally 

similar product, were covered by the scope.78  We agreed with the petitioner that wood shims 

were subject merchandise.79  Given that the siding products and wood shims are similar to the 

CSS products that are the subject of this scope request, we find the petitioner’s statements – and 

our prior rulings on these products – to be instructive to the present scope ruling.  As discussed 

                                                        
72 See Memo, “Certain Softwood Lumber Products from Canada: Scope Exclusion Requests Received from Oregon-

USDA Forest Service Wood Handbook - Wood as an Engineering Material,” dated February 10, 2017 (Wood 

Handbook), at 2-2 (emphasis added).  
73 See Petition, Volume I, at Exhibit 55. 
74 See Petition, Volume I, at 20. 
75 See Petition Supplement at 1-3. 
76 See Lumber Investigation IDM at Comment 8. 
77 See SSA Scope Ruling Request at Attachment 4. 
78 See Preliminary Scope Memorandum at Comment 10; Lumber Investigation IDM at Comment 8. 

79 See Lumber Investigation IDM at Comment 8. 
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above, we find that the early rulings support a finding that CSS are covered by the scope of the 

Orders.         

 

Third, SSA contends that the petitions refer to shakes and shingles as non-subject merchandise.80  

Specifically, SSA point to a single sentence in Volume III of the petitions, which reads:  

“{o}verall, of the timber harvested in BC from all sources (Crown and private), sawmills use 

70.6 percent (41.3 percent on the Coast and 82.2 percent in the Interior), while l0.l percent is 

exported (29.7 percent on the Coast and 2.4 percent in the Interior) and the remainder is used in 

veneer, oriented strand board (OSB), pulp, shake and shingle, and other mills that generally 

produce merchandise not subject to this Petition.”81  SSA interprets the descriptive phrase 

“generally produce merchandise not subject to this Petition” to apply to the full sentence, which 

references mills that produce “veneer, oriented strand board (OSB), pulp, shake and shingle 

{products}.”  Therefore, SSA argues, the petitions indicate that shake and shingle producers do 

not produce subject merchandise.   

 

This argument is unavailing for several reasons.  As an initial matter, it is not clear that the 

descriptive clause applies to the full list of product types, rather than simply the last item in the 

list, i.e., the “other mills.”  Furthermore, the phrase explicitly notes that such other mills 

“generally” produce non-subject merchandise – it does not state categorically that the mills do 

not produce in-scope merchandise.  (In fact, as noted above, the record indicates that the “lumber 

industry” is, in fact, responsible for some amount of shake and shingle production.82)  Finally, 

the single phrase that SSA relies on to support its argument is excerpted from a portion of 

Volume III of the CVD petition, which relates exclusively to the CVD proceeding, and is not 

contained in the portion of the petition (Volume I) addressing the scope of the investigations.  

Therefore, we find that the context of this language does not suggest that the single clause 

highlighted by SSA is meant to define the parameters of the scope of the investigations and 

subsequent Orders.  For these reasons, we do not agree with SSA’s characterization that the 

petitions identify shakes and shingles as out of scope merchandise.        

 

Fourth, SSA asserts that CSS cannot be considered subject merchandise because imports of 

shakes and shingles were not included in the production and import data relied on in the 

petitions.83  To estimate U.S. production levels in the petitions, the petitioner relied on shipment 

data for sawmills and for siding and flooring producers, which are three predominant categories 

of products for which the petitioner sought relief. 84 SSA asserts that, because the shipment data 

did not cover CSS, the petitioner did not intend to cover such products.  We disagree.  The 

purpose of the import or shipment data in the petitions is not to delineate the scope of the 

proceeding – rather, the data are used to identify a reasonable proxy for U.S. production to allow 

Commerce to make its industry support calculation.  In these investigations, we found that the 

data provided by the petitioner amounted to a reasonable proxy for production,85 and our analysis 

                                                        
80 See SSA Scope Ruling Request at 25-26. 

81 Id.   

82 See Wood Handbook, at 2-2.  
83 See SSA Scope Ruling Request at 28-30. 

84 Id. at 30-31. 

85 See Certain Softwood Lumber Products from Canada: Initiation of Less-Than-Fair-Value Investigation, 81 FR 

93892 (December 15, 2016) and accompanying Initiation Checklist, at Attachment II.  
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in this regard was consistent with our practice.86  We do not believe that the HTSUS categories 

used to estimate import volumes is dispositive with respect to the eventual scope of the 

investigations and Orders.  Indeed, as a general practice and as noted above, we emphasized in 

the language of our scopes that HTSUS categories are presented for convenience purposes and 

are not determinative of the parameters of a scope.    

 

History of Prior Softwood Lumber Proceedings/Circumvention  

 

We also disagree with SSA’s contentions, and the GOC’s supporting arguments, that we must 

construe the scope of these Orders in a manner that results in CSS receiving identical treatment 

as in prior softwood lumber proceedings.  SSA describes the history of prior lumber proceedings, 

and asks that Commerce “take administrative notice of the fact that past Department 

investigations involving softwood lumber have expressly identified shakes and shingles as an 

industry separate from softwood lumber.”87  The GOC asserts that Commerce must issue a scope 

decision on CSS that comports with its “prior, similar scope determinations or else provide 

‘rational reasons for deviating’ from them,” and further emphasizes that an agency 

“determination is arbitrary when it . . . treat{s} similar situations in dissimilar ways.”88   

 

We find this line of argument to be unavailing, because we are not faced with an identical 

scenario or a “similar situation” to the earlier proceedings referenced by SSA and the GOC.  The 

scope of these Orders is different from the scope of the earlier softwood lumber proceedings.  As 

noted above, the petitioner specifically added provisions to the scope of its petitions that are clear 

departures from previous scope language.  For example, the petitioner added the provision 

covering angle cut products and the provision relating to components of semi-finished and 

finished products that are made from softwood lumber.   

 

Additionally, and of equal importance, our scope rulings are not based exclusively on the scope 

language.  Rather, they are also based, in part, on the factors enumerated in subsection 19 CFR 

351.225(k)(1).  This subsection directs us to consider information in the petition, the record 

evidence in the investigation, and our prior scope rulings in conducting a scope analysis.  

Therefore, even if the scope language itself was “substantially identical” to prior proceedings, as 

the GOC contends, we still must interpret the language in the context of these records.  

Accordingly, we must consider the petitioner’s delineation of the scope based on its prior 

statements and arguments on the record, and in light of our numerous earlier scope decisions that 

are unique to this lumber proceeding.  Therefore, we do not agree with the GOC’s assertion that 

the context for this scope ruling is “substantively identical” to prior proceedings, or that it 

constitutes “a similar situation” to earlier scope determinations.      

 

                                                        
86 See, e.g., Certain Tapered Roller Bearings from the Republic of Korea: Initiation of Less-Than-Fair-Value 

Investigation, 82 FR 34477 (July 25, 2017) (“Petitioner established that shipments are a reasonable proxy for 

production data. Section 351.203(e)(1) of the Department's regulations states production levels may be established 

by reference to alternative data that the Secretary determines to be indicative of production levels.”) (internal 

citations omitted); Large Residential Washers from the People's Republic of China: Initiation of Less-Than-Fair-

Value Investigation, 81 FR 1398 (January 12, 2016) (same).   
87 See SSA Scope Ruling Request at 32. 
88 See GOC Rebuttal Comments at 4 (internal citations omitted).   
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SSA also asserts that finding CSS to be outside of the scope of the Orders will not pose a risk of 

circumvention, because CSS are easily distinguishable from subject merchandise.  Given that we 

find CSS to be covered by the scope, it is unnecessary to address SSA’s arguments on this point.   

 

VIII. Recommendation 

 

For the reasons discussed above, pursuant to 19 CFR 351.225(d), we recommend finding that 

SAA’s CSS are within the scope of the Orders based on the language of the scope and the 

additional factors enumerated in 19 CFR 251.225(k)(1).  

 

 

☒    ☐ 

___________   ___________ 

Agree    Disagree 

 

 
9/10/2018

X

Signed by: JAMES MAEDER  
_____________________________ 

James Maeder 

Associate Deputy Assistant Secretary  

  for Antidumping and Countervailing Duty Operations 

  performing the duties of Deputy Assistant Secretary 

  for Antidumping and Countervailing Duty Operations 
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