
 

 

 

 

 May 23, 2014 

 

Gina McCarthy, Administrator 

United States Environmental Protection Agency 

OPPT Document Control Office 

EPA East Bldg., Room 6428 

1201 Constitution Avenue N.W. 

Washington, D.C. 20460 

 

(Submitted electronically via website www.regulations.gov) 

 

 

RE:   Comments on EPA’s Proposed Rule: Formaldehyde Emissions 

Standards for Composite Wood Products; Notice of Public Meeting and 

Reopening of Comment Period; Docket No. EPA-HQ-OPPT-2012-0018 

 

Dear Mr. Administrator McCarthy: 

 

On June 10, 2013 EPA published a notice for a proposed rulemaking in the Federal 

Register: “Formaldehyde Emissions Standards for Composite Wood Products.”
1
  

After two extensions, the comment period closed on October 9, 2013.  NAHB 

submitted comments on the proposal to express concerns with the record keeping 

and reporting burden on its members and asking for a specific exemption for 

remodelers and home builders.  NAHB appreciates the opportunity to provide 

further comments on the treatment of laminated products under the proposed 

regulations. 

NAHB is a Washington, D.C. based trade association representing over 140,000 

member firms who design, construct, and supply single-family homes; build and 

manage apartment, condominium, multi-family, light commercial, and industrial 

structures; develop land; and remodel existing homes.  Collectively, NAHB’s 

members will construct about 80% of the new housing units projected for 2014.  In 

addition, 57% of NAHB’s builder members and many of its associate members are 

involved in the remodeling industry.  NAHB’s membership includes builders, 

remodelers, suppliers and others who serve the residential and light commercial 

                                                 
1
 Formaldehyde Emission Standards for Composite Wood Products, 78 Fed. Reg. 34820 (proposed June 10, 

2013)(to be codified at 40 CFR Part 770). 
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construction industry.  Furthermore, more than 95 percent of NAHB members meet 

the federal definition of a “small entity” as defined by the U.S. Small Business 

Administration.   

NAHB members regularly work with thousands of composite wood products 

(CWP) that may be covered by the proposed rule.  The uncertainty of the proposed 

regulation’s applicability to home builders and remodelers who regularly install 

CWP products, combined with the duplicative recordkeeping requirements could 

impose significant and unnecessary regulatory burdens upon NAHB members. 

I. Harmonize fabricator requirements for laminated products with 

CARB’s regulations 

The proposed requirements for fabricators should be harmonized with the 

California Air Resource Board’s or CARB’s regulations to avoid differing 

regulatory requirements that would result in an increased burden on the regulated 

community.  More specifically, EPA should include a limited applicability to 

fabricators in regulating laminated products.  Currently, CARB’s regulations do not 

require third-party certification and testing requirements for a fabricator, instead a 

fabricator’s requirements are limited to recordkeeping and labeling.  EPA’s 

proposal, however, will impose third-party certification and testing requirements 

for fabricators.  The limited applicability to fabricators provided in CARB’s 

regulations must be reflected in EPA’s regulations to prevent regulatory confusion 

and an increased burden on the regulated community, many of which are small 

businesses. 

II. Clarification for role of fabricators v. retailers  for homebuilders and 

remodelers 

If EPA’s regulations for formaldehyde emissions do not include a limited 

applicability to fabricators for laminated products, the problem for home builders 

and remodelers will be further exacerbated.  This will result because of the 

proposed rule’s contradicting and vague qualifications for entities that the Agency 

will consider to be a fabricator versus those considered to be a retailer under the 

proposed rule. 

For example, within the preamble of the proposed rule, EPA explained that a home 

builder, or presumably a remodeler or any other type of contractor who purchases a 

covered CWP product such as a kitchen cabinets, could be considered a “retailer” 

or a “fabricator” under the proposed rule and, therefore, will have to comply with 

the proposed rule’s recordkeeping requirements.
2
  More specifically, EPA indicates 
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that a home builder, who purchases finished kitchen cabinets made of CWP from 

another entity, installs them in the home, and then sells the home to a consumer, 

that home builder would be considered a “retailer” as long as no “major 

modifications” are made to the cabinets in the process of installing them.
3
   

Language preceding this example, “EPA will generally consider [home builders]
4
  

to be either fabricators or retailers for recordkeeping purposes, depending on their 

activities with respect to [CWP],” indicates that if there is a “major modification” 

to the CWP product then the home builder will be regulated as a fabricator under 

the proposed rule.
5
  EPA should take care to avoid using undefined terms such as 

“major modifications” under the proposed rule that creates unnecessary ambiguity 

without providing a guiding definition of the term “major modification” for its 

application.  Without explaining what constitutes a “major modification,” EPA is 

leaving the door open to speculation that will result in confusion for the regulated 

community and the opportunity for subjective determinations that will not be 

applied consistently during later enforcement activities . 

In addition, EPA must also address the existing roles of certain entities as an 

“installer” in the same way that CARB has done.
6
  According to CARB, an 

“installer” simply puts finished goods into service.  EPA must also spell out 

whether someone in a similar position to a builder or remodeler, who has purchased 

pre-made finished kitchen cabinets containing formaldehyde CWP, or has been 

provided with the same by a homeowner, will be regulated under these regulations 

when they resize such cabinets to be able to install them.  EPA should also clarify 

whether a home builder, who is merely providing a service to the homeowner who 

has purchased the formaldehyde-containing CWP product and provided it for 

subsequent installation, is an installer and is therefore exempt from the 

recordkeeping and labeling requirements.  EPA must, similar to CARB, provide a 

clarification on the role of an installer.  However, since EPA will be implementing 

a similar program on a larger scale (i.e. the national level), EPA has the 

responsibility to make these clarifications as part of the governing regulations, in its 

rulemaking, to prevent uncertainty for the regulated entities.  

Accordingly, it is important that EPA provide a bright line rule or clear distinctions 

to help regulated entities, including home builders and remodelers, understand 

which activities would make them subject to this regulation.  EPA should consider 

identifying the entities that are subject to the regulations based on the kind of 

                                                 
3
 78 Fed. Reg. at 34839. 

4
 “Home builders” replaced “these entities,” because the preceding sentence includes home builders among 

“these entities.” 
5
 78 Fed. Reg. at 34839. 

6
 See, Frequently Asked Questions, Air Resource Board, California Environmental Protection Agency, 

available at:  http://www.arb.ca.gov/toxics/compwood/implementation/faq.htm. 
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activities that EPA is allowed to regulate under the statute.  For instance, the Act 

requires EPA to regulate wood composite products that are only “sold, supplied, 

offered for sale, or manufactured in the United States.”
7
  The point of sale is the last 

transaction in the series of activities regulated under the Act because it can only be 

completed after the product has been manufactured, supplied, and offered for sale.  

For instance, CARB explained that its regulation only affects finished goods “sold” 

in California.
8
  Therefore, it explained that, “[o]nce the homebuilder purchases the 

premade cabinets, which must be made of compliant CWP, the cabinets have been 

sold.  Beyond that, our regulation wouldn’t apply to installers doing resizing.”
9
 

Similarly, EPA’s authority to regulate must also terminate at the time of the sale 

and thus, the agency cannot enforce its regulations beyond the sale of a CWP.  It is 

important for EPA to clarify where this boundary exists as well, because many 

entities sell the regulated products to each other (e.g. from a manufacturer to a 

supplier/importer and then to a retailer).  Presumably, once the regulated product is 

sold to an end user, it will not be subject to regulation’s recordkeeping 

requirements regardless of whether the end user decides to modify a formaldehyde-

containing CWP at his/her own discretion.    

EPA should revise the proposed definitions of fabricator and retailer to specifically 

exempt home builders, remodelers, and other contractors from EPA’s proposed 

recordkeeping and reporting requirements.  That is because these entities are only  

the end users of the CWP product and are at the end of the supply chain. 

Additionally, EPA should also consider including an extensive, non-exhaustive list 

of examples to help further delineate the different categories of regulated entities 

under the proposed rule.  Definitions of regulated entities, under the proposed rule 

must be clarified and limited to avoid unnecessary confusion, uncertainty, and 

duplicative recordkeeping and reporting burdens on NAHB members and other 

“small entities.” 

III. Consistency with CARB’s regulations for recordkeeping retention time 

period 

The regulatory burden on a fabricator is further increased by another requirement in 

the proposed rule, which is also inconsistent with CARB’s requirements.  EPA’s 

proposal includes recordkeeping requirements, which includes a 3 year record 

retention.  California, on the other hand, only requires 2 years for its record 

retention timeframe.  EPA’s authority to compel record retention is restricted to 

                                                 
7
 15 U.S.C. § 2697(b)(1). 

8
 Email correspondence with Lynn Baker of California’s Air Resource Board, August 5, 2013. 

9
 Ibid. 
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only those that are “necessary for the effective enforcement.”
10

  EPA has failed to 

show a compelling reason to justify the necessity of increasing the recordkeeping 

burden to 3 years.  From an enforcement perspective, penalties can be assessed up 

to $37,500 dollars per day, per violation.  The monetary difference between a 

record retention violation under the proposed rule for three years versus two years 

is substantial.  Aligning EPA’s record retention requirements with CARB’s will 

decrease recordkeeping burden on regulated entities and it will ensure a smooth 

transition of the regulations on a national level. 

Conclusion 

NAHB supports the development of cost-effective and justifiably reasonable 

regulations.  NAHB continues to advocate against unnecessary regulation of 

entities that are not directly responsible for the targeted issue such as is the case 

here.  EPA’s proposed rule should be harmonized with CARB’s regulations, and 

minimize the impact upon small entities.  

Thank you for your consideration of our comments.  Please do not hesitate 

to contact me at (202) 266-8660 or Tabby Waqar at (202) 266-8327 if you have any 

questions or if you would like to discuss NAHB’s comments further.  

 

 

 

                                                              Sincerely,  

                                                              

                                                              
                                                                  

                                                              Michael E. Mittelholzer 

                                                              Assistant Vice President 

                                                              Environmental Policy 

                                                              National Association of Home Builders 
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 15 USC § 2607(a).  


